
10      THE  KANSAS  BANKER  June 2011

The last few months have seen sev-
eral cases decided in Kansas that 
impact traditional car creditors in 

bankruptcy. The first case, decided by 
the Kansas Supreme Court, addresses 
the options available to a debtor (and 
creditors) with regard to an automo-
bile loan after obtaining a discharge in 
bankruptcy. The second case, which was 
determined by a local bankruptcy court, 
discusses the rights of a car creditor 

when the debtor must comply with the standing order related 
to conduit mortgage payments, as adopted in the District of 
Kansas.
 First, recall that under the prior law, the debtor had four 
potential options in regard to secured debts. The debtor could 
surrender the collateral, redeem the collateral, reaffirm the 
debt and keep the collateral, or keep the collateral and simply 
make the payments as they became due. Reaffirmation is the 
formal process whereby a debtor contractually agrees, with 
court permission, that a debt is not affected by the bankruptcy. 
Without reaffirmation, if the debtor, for example, damaged the 
vehicle or if it had some mechanical problems, the debtor could 
simply surrender the vehicle to the bank, months or even years 
later, with no monetary repercussions. The last option, what 
many practitioners and lenders called the “ride-through” op-
tion, was a troublesome rule for the creditor/bank as it allowed 

the debtor to retain the vehicle post-bankruptcy, while having 
no personal liability.
 In 2006, Congress attempted to limit the ride-through op-
tion through a revision of the law; however, no Kansas case had 
yet interpreted the amendments. The Bankruptcy Code now 
limits the debtor to only three options:

1. Surrender the vehicle to the bank; or
2. Redeem the vehicle by paying the entire present value to the
     bank, discharging the excess difference through the bank-
     ruptcy; or
3. Reaffirm the loan and agree to pay the contracted price 
     through the previously established payments within 90 days 
     of filing for bankruptcy.

 In Hall v. Ford Motor Credit Co., the debtor chose to retain 
his pickup truck and did not formally reaffirm the debt secured 
by it through his bankruptcy proceeding. The revisions to the 
Bankruptcy Code and its subsequent application to Hall now 
absolutely eliminate the fourth “ride-through” option for the 
debtor. Under the new application of the law, a bank can pro-
tect itself by calling due the loan if it is not reaffirmed within 
the 90 day time limit. Hall may be somewhat confined to its 
facts, in that the lender in Hall was grossly undersecured. How-
ever its ruling still eliminates the “ride-through” option, thus 
forcing a debtor to formally reaffirm with the lender if he wants 
to keep the secured collateral. In essence, banks now have more 
freedom to cut their losses early in the process, should they 
choose to do so.
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 As mentioned previously, the second case involves the clash 
of car lenders and mortgage lenders in bankruptcy cases where 
the debtor is delinquent on a mortgage loan. This case is one 
that I was involved with personally. As you may be aware, there 
is a fairly recent local rule in the District of Kansas whereby 
debtors who want to retain their home, but are delinquent on 
their mortgage payments, must make all payments (not just the 
arrearage portion) through their Chapter 13 plan. A side effect 
of this is that car lenders are discriminated against when the 
debtor begins to have more problems.
 For example, if a Chapter 13 plan called for a $500 house 
payment and a $250 vehicle payment, and the debtor was 
having problems making those payments, the first $500 col-
lected would all go to the mortgage payment before a single 
dollar went to the holder of the note on the vehicle. Under the 
local rule, should the debtor fail to make full payments in the 
months-to-come, the mortgage creditor would receive all of 
the payments until the debtor was able to pay enough to get 
the mortgage loan back to current status. In the interim, the 
holder of the car note would receive no payments for the time 
the debtor was behind on the mortgage note and the plan. 
Because cars depreciate at a typical rate of 1.5-2 percent per 
month, it is not long until a car lender is further and further 
behind.
 The case in which I was involved, In re Robertson, has the 
potential of eliminating the priority of a mortgage loan over a 
car loan in a Chapter 13 bankruptcy case. Upon request and a 
ruling by the court, payments received were divided up pro-
portionally in an effort pay out to the mortgage creditor and 
car creditor equitably. This outcome ensures that all secured 
lenders are receiving some payment on the notes they hold 
and attempts to avoid any inequality among the creditors. 
However, this right to payment is not automatic. If a creditor 

is not receiving payments as quickly as it thinks it should, it 
should contact its attorney or the bankruptcy trustee for an 
inquiry as to why payments are not being disbursed. Be-
cause this decision impairs the local rule regarding mortgage 
conduit payments, it will require action by the car creditor, 
and likely its attorney, in order to obtain a favorable out-
come. However, this result is difficult to manage as it requires 
constant vigilance by the car creditor in a Chapter 13 plan that 
may last as long as five years. Unfortunately, car creditors 
must shoulder this burden until a better result is achieved, 
either through further favorable cases or lobbying for the 
change of the local rule.
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